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IN THE UNITED STATES COURT OF APPEALS 
TOR THE DISTRICT OF COLU:BIA SIRCUIT 


No, 22924 
Mo, 22925 


UNITED STATES OF Aimnica, 
APPSLLIS 
v, 
IRVIN L, STEVENSON and BERNARD I. VHITE, 
APPELLANTS. 


Appeal from the United States District Court for 


the District of Colunbia 


BRIEF TOR APPELLANTS 


STATEMENT OF ISSUES PRESENTED FOR REVIE 


1. ‘Jas the evidence insufficient to submit the case 


to the jury on charges of second degree burzlary in view of the 
1 


conflicting testimony of the Governuent's witnesses? 


2, Did the closing argument of the prosecutor exceed 


permissible bounds so as to require reversal as “plain error” 


under Fed. R, Crim, P. 52(b)? 

3, Did the lower court err in charging the jury with 
the missing witnesses! instruction when no attenpt was sade to 
establish their unavailability to the Governnent? 

4. vas the lower court's "flight" instruction erroneous 
and inadequate by failins to fully explain the variety of motives 
wiich night prompt flight? 

The pending cases have not been previously before tus 


Court under the sane or similar title. 


REFERENCES TO RULINGS 


None. 


STATEMENT OF THE CASE 
Baz. Appellant was indicted on two counts charsing 
lations of 22 D.C. Code $1801(b), second degree burslary, 


So pa n ; — 1/ The’ 
and 22 D, ©. Code 8 2202, petit larceny(C,.T. 1).— 
indictment in pertinent part charged that 1) "On or about 


if "C,2." references are to the Cleri's Transcript. “1.2.T.* 

references are to the Reporter's Transcript ofthe Decezber 23 

and 24, 1968 trial proceedings; "2.R.T,."references are for the 
December 30, 1968 proceedinzs, 


June 15, 1953, /Zppellants7 entered the store of John iiosby, 
with intent to steal property of another” and 2) they “stole 
property of John iosby, of the value of about 350.00, consistinz 

jewelry of the value of 350.00% (C.T. eyed! 

oy a jury, Appellant 3tevenson was found 
Guilty as charsed and Anvellant “hite was found suilty of 
second desree burglary, but not guilty of petit larceny. iiotions 
a jucsgment notwithstancin; the verdict of the jury were 

Genied (2 R.2, 54). Ze Dt nt was sentenced to izprison- 
ment for a period of tvo to six years. 


The Government's case in chief tras based on the testi- 


mony of Officers Adans and Parr -/ On the morning of June 18, 


1968, at about 5:10 a.u., the officers respondedc to a radio call 
for a “window suashin;" at 1421 U Street, U.., while in a 
patrol wagon proceecing north on Lith Street, i..7,, in the vicin- 
ity of T Street, ‘“fith Officer Farr at the wheel, they proceeded 
north to U Street and west to 1421 U Street to the jewelry store 
of John tiosby. 

£t the intersection of llth and U Streets, the officers 
testified that while they were about 100 feet away they were 
able to see some three or four unidentified subjects in front 


27Xppellant Stevenson's pre-trial motion to dismiss the indict- 


ment because it failed “to alleze the essential element of he 
location of the offenses charged" (C.7, $(d)) was denied by the 
lower court (0.7. 9). 


3/The Government also called John “losby, the ormer of the store, 
to establish the identity of the jewelry as that taxen from his 
establishnent, 


z; 


f the store (1 2.7, 38-39), Officer Farr stated initially that 
at this point he say "some" unidentified persons reaching in 
through the window while others were picking items off the pave- 
ment (1 R.T. 38). On cross-exauination, however, ne agreed he 
did not lmorr -- from that Gistance -- what their purposes for 
peing there were (1R.T, 50-52), 

‘TIhile proceeding west on U Street toward the jewelry 
store (approxinately in the middle of the bloc on the north 
side of the street), the officers' vision of the store scene was 
womentarily blocked by a large full tandem trailer truck pared 
in front of the store, (12.7, 35-39). Officer Farr then drove 
past the trailer truck and turned sharply to the right placing 
the patrol wagon directly in front of the store (1 R.T. 40). 
With the police vehicle's braxes squealing and lights shining on 
to the store front, the people scattered and fled, (12.7. 40, 
51, 55) 


Focusing on this mouent in tine, Officer Farr testi- 
fied that he observed Mr, Stevenson "reaching through the window 
(1 R,T, 41) and stated that tr, “ite “had reached through” the 


window and was lool:in; at something believed to be a iwedallion. 


(It is not indicated in the record that he had specifically 


observed appellants! activities prior to turning into the store.) 


Officer Adams, however, testified that at this same precise nonent, 
he saw only one of the three or four men present 


with his hand in the window -- ir, Uhite (1 2.T. 17, 33). The 


others, he testified, were "standing around® next to the trindov 
Cen 
they then left 
their vehicle enc »ursued ti . in sus} arr chasing 
esedly fled in oz 
Ss, and Adams chasing 


a suspect who ran in a southerly direction under the truct, but 


failing to apprehend hin, (1 R.T, Officer Adans, 


moreover, was unavere if or how Farr apprehended appellants as 


his full attention wes diverted in another direction (1 2.T. 33), 
noth officers testified that the jewelry recovered and later 
identified as coming from llr. ilosby's Jewelry Store was tatzen 
from Stevenson (1 2,7, 20, 23, 65). 

fit the conclusion of the Governnent's case, appellants! 
wotions for acquittal were denied (1R,%. 91). Preparatory to 
appellants! testinony, the lower court heard arsunent on the 
Governnent's intention to inpeach their credibility wth prior 
convictions (1 2,.T. 735-75) and ruled against the use of the 
previous convictions “as being too similar in nature to use for 
inpeachuent purposes" (1 2.7. 90), 

The appellants! case in chief vas based solely on 
their testinony. tir, dhite testified that on the norninc in 
question ne had just completed his resular shift as a cool in 
the Wings and Things restaurant -~ located in the immediate 


vicinity of the jewelry store -- and was accompanying iiiss Brewer, 


a fellow worker, to the Dunbar Hotel at 15th and U Streets, ity, 
(1 RT. 96-97, 105-109). He crossed the intersection at 1bth and 
Ustreets, 1,.7,, to the side of the street on which the jevelry 
store is located and there happened upon the scene tatting place, 
bserving four men in front of the store, lir, “hit e 
testified that one unidentified person had a hand inside ‘the 
store windov while the others stood nearby (1 2.7%, 99; 11), He 
and ‘iiss Brewer continued to walk beyond the store, he stopping 
to observe the men renove itens while she continued to vals on 
to 15th street, Ue then proceeded in the direction of 
Street and stopped to tie his shoe when policemen pulled in front 
of the parked trailer truck and came up to hin and arrested hin 
in front of the Booker T, Theater -- approxinately 5 to 9 houses 
away from the jewelry store (1 2.T, 112-113). He then testified 
he was placed in the patrol wagon alone, noted that at least Sur 
police officers were on the scene, was taken to the police station 
for booking and observed that appellant Stevenson was brought 
into the station about 45 minutes later (1 R,T, 115, 117-118). 
On cross-exanination, the prosecutor questioned ir. 
White about iiss Brewer, his co-worker. itr. ‘White testified 
that the last time he had seen iliss Brewer was during the "last 


part of the last uonth* at her nother's hone, 915 iladison Street, 


W.“,, where she lived at the tine of the trial, (12.7. 107-108). 


The prosecutor also questioned iir. White as to the person; respon- 


sivle for closing ings and Things at 5:00 a.u., the usual closing 


rr) 


Son,  Lédentssyans his: asia “ar. surke, Hutue 


= Aan - lee y eT te a J.0 
stant manacser at the tine, chat: i, Sure 


ac che Chine Soy Carr on Southern Avenue 
the ilaryland line. il. “hite stated that he nad talked 
Burke during the vee: before the trial but did not discuss 
the events which too’: place on the orning of June 18, 
Thereupon the followin; colloquy took place between the 
. waives 

Didn't it occur to you that it -1icht 

a 500d idea to siov that you in fact 

worked on tat mornins? 

I didn't understand you. 

Didn't it occur to you to show that it 

might be a 700d idea to show that you in 

fact were at wor: at Vings and Things at 

or about five o'cloci: on the morning of 

the 13th -- 

CARROLL: I object. 

COURT: Overruled. 

WITi2535: Yell, I could, 

OVERDY: 
Bur’:e isn't here, is he? 

And neither is iiiss Drever? 


(Shalzes head.) 


THO COURT: You can't just shale your head, 
answer yes or no. 


h 
HSS: Mo, they are not, /I 2,7, 110-1117 =a 


i7 ir. snive'’s counsel questioned whether the Governnent was 


contd, 


= = 2 a) de is o- 
lir, Stevenson denied beings involved with the crine 
that took place at the jevelry store. His testimony was |that 
on the eveninz of Jue 17, 1968, he was helping the Poor: 


Peoples! Campaign in -esurrection City, 4t about 4 a.n. of 


gn 
the norning in question he went to the center, or headquarters, 
located at lth and U Streets, N., (1 R.T, 121; see also 

RT. 49). Being hungry, he went to look for food and was 
subsequently instructed that food could be found in the trailer 
truci: parixed on U Street, Ue went to inspect and sava bag of 
jewelry near the truck, ‘hile loolxings at the contents of the 


he 
bag, he testified/was “jumped’’ and arrested by m unidentified 


officer who had been in the cab of the truck -- said officer 

not being either Officers Adans or Tarr, iir., Stevenson testi- 
fied, moreover, that the first tine he sav lir, “hite was in the 
precinct police station in contrast with the cual apprehending 


testimony of Officer Farr (1 2.7. 123-124). 


In his closing argument on rebuttal, the prosecutor 


strongly emphasized the credibility of the defendants vis-a- 


vis the police officers, Relevant portions of that argucent 
| 


include the folloving: 


i/contd, entitled to the missing witness instruction in view 

of information that iiss Brewer had typed up the complaint in 

the police station against appellants, sugcesting that this 
action made her the agent of the Government (2 R.T. 7; see also 
ir, White's testinony that iiiss Brewer had typed the “transcript* 
(1 R.T, 119). 


"Phat was where he /Tr, Stevenson7 sav the bass 
just outsi ce of the truci:, end when he picized up 
the volice officer --— not Parr 
police officer junped out of this 
orvested hin for talsins this jevelr; 
nan ceserves to ge 


MH ct 


--Lou people /The jury7 are to assess 
Givility, In™ assessin’ credibility, 
rene:ber this Sar 


1 that it happened to /Sic7 way 
5 it happened, then +, Adaks 
rr are out-and-out pe Sic7, They 


» aS you tmor, both men were Sut 
trol wagon end bakken to the pr ecinct, 


You have heard somethin3 about joint 
action -- that there is no joint action 
here. ‘What more joint action can you 
possibly have than seeing these to sentle- 
men cormnit the burclary and netit larceny. 
there is your joint action right there, 
There is no question about it, 


The police officers! testimony vas 
slanted to prove elements of burglary. 
The testinony was slanted to shov that 
hends were in the window and the nedallion 
was in lir, ‘Ihite'’s hand. If you want to 
believe they didn't come here anc in effect 
perjure themselves to that extent, you can 
believe jthat and let then wal’: out of here,! 

Rel, i327, 


ft the conclusion of the Governzuent's arguznent, the 
court, in addition to the resular instructions, gave 
jury instructions for a missing witness (2 2,7, 37); 


flicht (2 2.7. 46); and for recently stolen property 


crimes of larceny and housebreatzing (2 RT. bh 19), After 
Geliberation, the jury returned verdicts of guilty on both 


counts for apvellant Stevenson and for secone. desree burglary 
5 


for appellant Vai This appeal folloved. ~ 


> am 
AREULIENT 


TEE EVIDENCE VAS Its 1512 3U UBMIT 
THE CASE TO- “THE JURY Oi CH. SECOMD 
DEGREE BURGLARY, 


The District of Columbia Code (22 D.C. Code $1801(»)) 
provides in pertinent pari t in order to sustain a conviction 


of second decree burglary it is necessary for the Governuent to 
yrove beyond a reasonable coudt that: 

| 
* * * whoever shall, either iz eee or 
in the daytine, sreak and entayt fat brealing, 
any * * * store * * * whether occupie* or not | 
* * * with intent to brea: and carry away any j 
part thereof or any fixture or other thing attached 
to or connected with the.sane, or to commit any 
criminal offense, shall be muilty of burglary = 
the second desr ee* * ‘6 


The facts of the instant case, appellants sub:1it, are insufficient 


to establish beyond a reasonable doubt that either coruitted the 


crine of seconec degree burzlary as provided above, 
| 
A careful review of the testimony of the officers who were 
eye witnesses readily suggests they apparently were in no position 
to positively identify either appellant as breaking and entering, 


4 


or entering without brealzing, the store of John tiosby, 


5/ By order of the District Court, Appellants were sranted leave 
Eo vroceed on appeal without prepaynent of fees or costs, C.T, 16,20. 


10 


testified that at the intersection of 14th and U Streets while 
“lookinc over” he saw several people -=- whom he didn't identify -- 
in front of the brolen window, "Some were reaching in t:rough 

the window, grabbing items, Other ones were bercing dowm, picking 
items up off the pavement” (1 R.T. 38; eaphasis supplied). 

The distance betveen the intersection and the store was 
estinated at approximately 100 feet. 4s he and Officer Adams 
turned the corner their view was momentarily blocked by the parka 
trailer truck. (1 R.T. 39). After clearing the truck, Officer Farr 
hooked his patrol wagon in front of the truck putting then "ridt 
on the scene" (1 R.T. 40). Officer Farr testified that at the 
time of turning the wagon in front of the truck, "The people that 
were there turned around and satr us and were in different arrays 
of scattering at that moment. Our brakes were squealing and they 
sar us and began to run" (1 R.T. 40; emphasis supplied). 

Thus, it is clear from Officer Farr's version of what 
occurred that by the timehe was in a position to observe what was 
actually talkinz place in front of the store -- he had not previously 
indicated which of the three or four persons were “in the store" -- 
the persons assembled had already begun to dsperse,negativing any 
possibility for him to make a positive identification, Officer 
Farr nonetheless continued to testify that "when they pulled up in’ 
front of the truck" llr. White "had reached through and was looking" 
at a medallion (1 R.T. 40) andiir. Stevenson “was reaching through 
the window, grabbing hands full of things" until he began to nove 
away (1 2.7, 41), Thus, it appears at the outset that Officer 


Tarr's testimony lacks plausibility because he first has everyone 


11 


scattering yet still asserting appellants remained long enough 
to be observed either "reaching through the window" or having just 
done so. The Government failed to establish the tine period in 
which Officer Farr's observations permitted hii to testify that 
once his vier of the scene was restored he first saw everyone 
scatterin3, yet the two appellants at that time had treir hands in 
the window -- clearly only an assumption on his part. The weakness 
of Officer Farr's entire observation is pointedly displayed by his 
admission on cross-examination that he did not "know what all the 
people in front of that /Mosby's7 store were doing” (1 R.T. 52). 
His testinony,therefore, amounts to no more than that he apprehended 
two persons who fled from the scene of a crime -- as did all the 
"others’," Such testimony, it is submitted, is insuf ficient to 
establish beyond a reasonable doubt that either appellant was 
positively identified inserting any part of his person jinto the 
store, | 

Magnifying the inconsistency of the Government's eye- 
witness testimony is Officer Adams' recollection of the events 
which transpired, Like Officer Farr, he was unable to identify 
any particular person from the intersection of 14th and U; and 
like Officer Farr, his view of the store scene was nonentari ly 
blocked by the parked trailer truck, returning only after hooking 
in front of the parked truck, Yet at the moment of direct con- 
frontation described above, Officer Adams did not see iir, Stevenson 
reaching through the window, but only Mr, White. The others, he 
testified, were "standing around there" (1 R.T. 17), thereby 


convincingly refuting Officer Farr's account, Officer Adans! 


subsequent testimony, it may be recalled, conclusively establishes, 
12 


by the Government's own admission, that due to his "inexperience" 
(2 R,T. 12), this officer went in a direction contrary to the aders 
of Officer Farr, and'upon returning to the police wagon a few 
minutes later, agreed he had no knowledge of the events which trans- 
pired after his initial disembarkation from the police car (1 R.T. 
19 -20, 27-28, 32-33). 

In sum, it is submitted that the basic inconsistency 
underlying the officers! testimony inconclusively establishes 
appellants! guilt of second degree burglary. On the contrary, it 


confirms the basic defect present in this case: the unestablished 


proposition that these were the only two suspects of at least two 
more unidentified suspects who were successfully apprehended; 
therefore, they must have had their hands through the window, Such 
an inference of guilt, coupled with prejudicial prosecutorial 
remarks and clearly erroneous flight and missing witness instruc- 
tions, discussed infra, is clearly insufficient to establish the 
basic elements of second degree burglary, and submitting such 


evidence to the jury was reversible error. 


B, THE PROSECUTOR'S CLOSING ARGUMENT 
EXCEEDED PERMISSIBLE BOUNDS AND THUS 
IAS "PLAIN ERROR" REQUIRING REVERSAL. 


It is settled in this jurisdiction that "whether 


improper conduct of Government counsel amounts to prejudicial 


error depends, in good part, on the relative strength of the 


Government's evidence of guilt" (Corley v. United States, 


13 


Appellants contend thbt ir 
the Governnent's evidence: per- 
aocument 4, 

wevond the vounds 


such a vrejudic mvironnent as to ceny 


Of varticular concern anong the ::any prosecutorial 


renaris made in his closiag arcunents is the folloving state- 


ment: “If you find that it happened to /sic7 way ir. thite 


says it happened then ilr. dais end ur, Parr are out-and-out 
/Sic7 
liery. (2 2.8. 51). Uoreover, counsel stated, inter alia: 


Now, tnere tines when police work is 

not very fruitful, ‘here are tines when 
1@ lize a burslary tazes an awful 

: There is a lot of difficult 


police vwor's. 


Every now end thea the police denartuent 

is lucky enouzh to catch sonevody rignt in 

the oO aud catch thei red-handed as the saying 
30es That is precisely what wre have here, 

Then you cone to veish the facts against the 
elenents, when you come to think about those 
intanzibles.in connection with the facts and 
the elements, there can de no real doubt 

in this case that these peovle were caught 
red-handed in the act of tains the pro- 
perty out of the jevelry store, ond ve 
sussest er oy reac = proper verdict * * *; 


[2 3.7. 167 


67 Deveral Ovner examoles are found in the record where the 
prosecutor varied fron the universally accepted and proper form 
of comment on the contradictions in testinony aiscussed infra, 
Tor exanple, those coments considered i:proper include: “IT 
you believe taat, this man deserves to go free (2 2.0. 27); 
"Tf you vant to believe that [& “opella ants7 didn't cone here anc 
conta, 


veracity of 


the challenved statenent 


fe 


cunent for counsel 5 owe Takes 


POLECUTOR 0 


and hooecwin': y 


for 


speviin; 


forth the 


follorine stan 


that credii 
“T call your a 
witnesses X ane Y and = 
carefully whether they 
CrRcw, wei tuewatere.)c 
witness anc his mother 
suse decide which to 
is verrmissible tw a 
Sourt's7 


o/ conc, in efiect nerjure 
yelieve tnat 
iioreover, in commentvtin: 
fer of personal items : 
prosecutor stated: “Ghat 
have occurred with a_co-vor!: 
the mornin>, That /sic7 about 
that you are better than I an" 


an 


> 2 
a@ac 


on 


vere 
1en 
ere lyin:. 
believe." This ? 
/Toid. 3 eripnasis 


tneiselves 
let then traliz out of 

: e eviden ice re 

unite to wd 


ny 
- 
val 


exceeded 


” 


rounent of th 


ladies and 


Justice) Burger, set 


arcunent of counsel: 

size that this 
no evidence 
cS ¢ the 


alone; @.>., 
the testinony of 
": you to consider 
tellin; the 
the complaining 
You 
for. 


che 


to 7% am erten 

ui ote 33 
ae to tue 
 Sreuer the 
ge transfer to 
80 o'cloct: in 


If you ansver 


trans-— 


you cen 
33, 


Wo 
iS 


"AUS, 
“divert tne 


nev's personal evelu- 
she evidence.’ The resarss pateatly 


tuted an opiaion of appellants' veracity “in circuastances 
vhere veracity aay det asic tn timate issue of juilt or 


innocence," bein i iv “anot: $e x 5 eS accused 1 Was 


suilty in the prosecutor's opinion” (2 


Una Apis WHO, , 402 7.26 656, 658-659, 


wore litzely internretation of the prosecutor's re: 
First Circuit has observed, is that they 


handed way of layin- one's credibility o Prosecutinzs 


2 


attorneys and lew enforcenent officials wear an invisible cloz: 


recibility by virtue of their position® (Patriarca v. United 
fa) | 
LO2 7.24 31k, at 321 (lst Sir. 1953)). oS 
| 
2/ So:xpoundin:, the error was the prosecution's introduction of 
The theory of “joint action‘ for the first tine on rebut tal, 
although no evidence or testinony had. been adduced on this >oint 
wy the Government eorlier in the trial. By prejudicially 
lining appellants in this nenner, the co:ments possibly contri- 
buted substantially to their ‘convictions wnich ers court has 
neld sufficient to justify cevensal: See .100re V. United States, 
IO) Wntin Sepa 2-5 ayo) 5 Sylhet aoe 923, (1969). ae Reichert Vv. 
United States, 123 U.3. Avp. Ls F.2d 275 (1960). 
binilarly, it would sppear tuner j Le: ihe ake court 
rejection of the Governnent's attempt to linpeacn semicon 
testinony dy introducing prior convictions under Luc’: v, United 
States, 121 0.5. wpp. D.C. 151, 348 F.2d 753 (1965), the prosecu- 
tor was seein’ to snore up the wexmesses of iis case 
closin:;; arcguinent. 


t prorat 


3/ see also Zross v. United states 122 0.5. Lop. Dio. 233, 235, 
353 T2080 854, LO HL.55 ems There tiis Jourt noivoraced the 
oft-stateda cautiona ry vernin: that “hile a prosecutor hast 
be siven sone leevay in arcunent, it is 20% tne neat but the 
ent of artument that is the objective. The prosecutor's 
is to ficht with hard but not foul plows. * 


charce coulc not ard did 
to remove the 


error. 


ircuusvances, "prequc 


so hichly probable“! that this 


my Lao S 


presented 


eir Ss ats to 


reversal of the lover court! 


a 
P, 52(). 2 


$/ Federal Rules of: Srininal Procedure - Rule 52(»): 


“PLATT GRROR. Plain error or defects affectins circumstantial 
isgnts may be noticed although they were not brought to the 


ttention of the court." 


x 
= 


PATLURE HO} THAT APPELLANT “RIITE'S 
MISSIUG Te 2585 VERE VOT BS UALLY 
WATLIBLE TO THE GOVERMENT PRECLUDID 
THE LOVER SOUR? FROL CHARGING THE JURY 
WITH THE iiLSSING WITNESS INSTRUCTIOZ, 


wv 


nis Court only recently had occasion to fully 
| 


review the circumstances under which missing wit: 


instruction 


States, 


was erroneously civen a jury. See Brown v. United 


Clos 2236655 


decided June 11, 1969). Browm, the appellant, in response 


to the judse's cuestionincs, ansvered that the missing witness 


“Vat 


"2," -to which the judse replied: “He's at work, 


sO you imo where he is" (slip op. at 5). In the absence 


Showing to the contrary -~+ that the witness was unavailable 


x 


the Government -- submitting the missing witness instruction 


the jury was held to be error. his Court explained in Brown: 


Thus before a missing witness RUE ES E22 
pe siven avainst a 

snowins that the 1 

pe subnoenaed by 

recent case OF \ivnn Vv. 

U.S De 4np Do. 2 i 

$21, 638.626 ra ST Gee wre reiterated this, 

requirezent, noting there the absence of 

certain critical facts: 


“inong the circumstances which co not 
appear are the extent of appellant's lmot- 
ledse of the whereabouts of the witnesses 
at the tine of trial; their then physical 
anenavilit ty to subpoena; and, on the other 

the Governnent's osporvumreres t0 


i ee ir: 
LOSRELey @icher verore Or qarLae ur . 


16 


make an inquiry on this 


3 
February_- 
sunpliec/ 
ileasured against tnx¢ sta it is clear the 


vy, for none of the 


tion snould not have been civen the jury, 
elucidated in Bromm was net. iliss Bretrer and ir. 


tere not shown to be “nov 


available to be sudpoenaed by the Covermnent.' After learning 


triar,lo/ tne Government 


of their icentity and location during 


oo 


to call then. : ioreover, tne lower court nade 
? 
ile / 


point before siving the instructio 
e general nature of the court's 
ufficiently precise to eli:nuinate nossible 


confusion by the jury that it was not equally applicable to 


iir, Stevenson wio, in a legal sense, stood as a total stranger 


to these persons, ! 


first tine: in its rebuttal on closing ar 


Pp 4% 
ate 


apnellants constituted “joint action" (2 
31-32), the record is void of any ft £ of such a charge. Jo 


testinony was offered or elicited on cross-exanination inpli- 


ee 

10/ See Statement of the Case, Supra, DD. 6-7. 

11/ During the arguient concerning the applicability’ of this 
Tnstruction, no further inguiry was sade as to the witnesses! 
availability. See 22.7, 6,15. 


Motwithstanding the Governnent's allesation 


a EEC a oa 


catins ir, stevenson with ilissSrever or lir, Bur'ze. Thus, absent 
needed clarification,” the lower court's instruction failed to 


itnesses fron ilr, Stevenson, thereby 


cunulative effects 
n are no saore forcefully illustrated 


than by the prosecutor's closins arsunent to the jury: 


Further in way of intangibles, there is 
so::ethins else you haveheard, You have 
neard a lot about idissBrever, But, Verda 
Brever never cane forth to testify. She 
could shed lisht on what. happened at 14th 
anc U, iir., White indicated that he could 
locate her, that he lmew where sie worked 
anc he had in fact about a month ago been 
over to her house and talied to her, You 
can consider that in addition to other 
things in assessing the cuilt of ir. White 
end tir, Stevenson, 


/é 2.7. 15-16; enphasis supplied7 


It is subaitted, therefore, that the court's failure to natze 


inquiry as to the availability of liiss Brewer to iir, Stevenson, 
couvlec with its failure to emphasize this »voint to the jury, was 


highly prejudicial and was not rectified by the ceneralized nissne 


witness instruction &/ 


1l2/ The trial court's nissing witness instruction was,"If a 
witness who covld have given material testinony on on issue in 
this case was peculiarly available to one party, was not called 
by the party and his or her absence has not been sfficiently 
accounted for or explained, then you may, if you deen it aporo- 
priate, infer that the testimony of the witness would have been 
unfavorable to the party which failed to call hin or he (2 2.7, 


37-38). 
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TULL EPL anton or or (arene oF 
Cate YPM PTT millon 


wind Pos Sas Sas Beaty 


) PRONEOUS. 
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= 1 
the lover court's ‘flicht'" instruction 


11 pertinent respects to tue inv tion reviewed © 


anc erroneous" is now clearly established, 
Deve ; F.2d 
>see also itiller v. 
F.2d 757 (1965), cited 
States, 94.0.5. “dp. 


rs 


cited with apvroval by the suprene 


Yong Sun v. United states, 371 U.S. 471, £63, n. 10 (1953). 


In elludin:; to the "variety of -uotives isht vronpt 
“Tong Sun end itiller nave 
inescapably to 
sparsely, and when used sn 


by the jucse™ (Austin, sunra, slid op. 


Lite the identical instruction given in ‘ustin, the 
instant instruction Zell short of “full explanation." Indeed, 
accordin; to the police officers' testinony, their sudden appearance 


on the scene, hooins in front of 2 sailer truck perpendicular - 


= 


ly The lover court's flisht instruction: “Flidtby the defendaz 

Or defendants, after a crime has been committed, does not aeces 2. 
presuiption of zuilt. You may consider evidence of flicht, however, 
as tending to prove the cef encant's coisciousness of guilt. You are 
not recuirec to do'so. You shoule consicer and weigh evidence of 
flight by the defendant or defendants in connection with all of the 
other evidence in the case and sive it such weight as in your judg- 
ment it is fairly entitled to receive” (2 2.T. 4&6). 


tne curd, 
front, would 


y 


fear ard vrompt his flisht 


his consciousness of -uilt is each appellant + 


a) 


nied breamzins or enterin to the jewelry 


2 
alternate possibilities could nave con 
£ the arrive * tne police: The ap: an 
scene at the conclusion of the apparent burglary 
1a larceny; or one or both of the anvellanits 
thoucnts of jointi ti rYines in pro “ress put 
curtailed by the »polic 
police vehicle descending upo 
early norning hours could have prouptec flinht durin: a perioa 
of uncertainty and tension in the District of Zolumbia, ; Ta sua, 
it is cleer ti the failure of the lower court to 
explanation to 
plain eri 


struction inadequate ju Nglceke: sal 
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The wealzmess of the Govermient's factual case 


coupled with a cumulative series of 


or ejudicial errors, cenied each appellant a fai trial. 


lioreover, the uncorrected errors as to each appellant 
| 
individually and j becane inextricably intertwined, 


resultias in the creation 


we 


tueir 
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